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MEMORANDUM  
*

Appeal from the United States District Court

for the Southern District of California

John A. Houston, District Judge, Presiding

Submitted July 22, 2008**  

Before: B. FLETCHER, THOMAS, and WARDLAW, Circuit Judges.

David Caro-Grimaldo appeals from the 34-month sentence imposed on

resentencing following his guilty-plea conviction for being a deported alien found
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in the United States, in violation of 8 U.S.C. § 1326.  We have jurisdiction

pursuant to 28 U.S.C. § 1291, and we affirm.

Caro-Grimaldo contends that the district court erred under Apprendi v. New

Jersey, 530 U.S. 466 (2000), by enhancing his sentence based on his removal

subsequent to a prior conviction, when his indictment did not allege the date of the

prior removal.  He further contends that the error was structural.    

As a preliminary matter, we conclude that neither the scope of this Court’s

prior remand for resentencing nor the law of the case doctrine precludes review of

Caro-Grimaldo’s Apprendi challenge.  See United States v. Matthews, 278 F.3d

880, 885-86 (9th Cir. 2002) (en banc); see also United States v. Cote, 51 F.3d 178,

181 (9th Cir. 1995).  However, we reject Caro-Grimaldo’s contention that the

failure to allege the date of removal in his indictment constituted structural error,

and we conclude that any error was harmless.  See United States v. Salazar-Lopez,

506 F.3d 748, 751-56 (9th Cir. 2007). 

AFFIRMED. 


